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HOUSE BI LL 1691

St ate of WAshi ngt on 60t h Legi sl ature 2007 Regul ar Session

By Representatives OBrien, Darneille, Wlsh, D ckerson, Hurst,
Ericks, Lantz, Quall, Chase, Meller, Linville, Santos, Wod and Kenney

Read first time 01/25/2007. Referred to Commttee on Judiciary.

AN ACT Rel ating to deferred prosecutions for persons with nental or
devel opnent al di sabilities; anmending RCW 10. 05. 010, 10. 05. 015,
10. 05. 020, 10.05.030, 10.05.040, 10.05.050, 10.05.060, 10.05.070,
10. 05. 090, 10.05.100, 10.05.120, and 10.05.160; and creating a new
secti on.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. The legislature finds that:

(1) A significant nunber  of individuals wth nental or
devel opnental disabilities who are in need of treatnent or habilitative
supports and services are inappropriately detained in correctional
facilities; and

(2) Deferred prosecution is an alternative to punishnment through
which individuals who wll not wunreasonably endanger the public,
i ncluding but not limted to individuals with nmental or devel opnent al
disabilities, may obtain treatnment, habilitation, or both, in |lieu of
confi nement .

Sec. 2. RCW 10. 05. 010 and 2002 ¢ 219 s 6 are each anended to read
as foll ows:
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(1) In a court of limted jurisdiction a person charged wth a
m sdenmeanor or gross msdeneanor nmay petition the court to be
considered for a deferred prosecution program The petition shall be
filed with the court at |east seven days before the date set for trial
but, upon a witten notion and affidavit establishing good cause for
the delay and failure to conply with this section, the court may waive
this requirenment subject to the defendant's rei nbursenent to the court
of the witness fees and expenses due for subpoenaed w tnesses who have
appeared on the date set for trial.

(2) A person charged with a traffic infraction, msdeneanor, or
gross m sdeneanor under Title 46 RCW shall not be eligible for a
def erred prosecution program unl ess the court makes specific findings
pursuant to RCW 10. 05. 020. Such person shall not be eligible for a
deferred prosecution program nore than once, unless a nental or
devel opnental disability is the basis for the subsequent deferred
prosecuti on. Separate offenses commtted nore than seven days apart
may not be consolidated in a single program

(3) A person charged with a m sdeneanor or a gross m sdeneanor
under chapter 9A. 42 RCW shall not be eligible for a deferred
prosecution program unless the court makes specific findings pursuant
to RCW 10. 05. 020. Such person shall not be eligible for a deferred
prosecution program nore than once, unless a nental or devel opnenta
disability is the basis for the subsequent deferred prosecution.

Sec. 3. RCW10.05.015 and 1985 ¢ 352 s 5 are each anended to read
as follows:

At the tine of arraignnent a person charged wth ((a—weltatien—-of
ROW—46-61-502—or—46-61-504)) any offense eligible for deferred
prosecution under this chapter may be given a statenment by the court
that explains the availability, operation, and effects of the deferred
prosecuti on program

Sec. 4. RCW10.05.020 and 2002 ¢ 219 s 7 are each anended to read
as follows:

(1) Except as provided in subsection (2) of this section, the
petitioner shall allege under oath in the petition that the wongfu
conduct charged is the result of or caused by alcoholism drug
addi ction, or nental problens, including but not limted to nental or
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devel opnental disabilities, for which the person is in need of
treatnent and unless treated the probability of future recurrence is
great, along with a statenent that the person agrees to pay the cost of
a diagnosis and treatnent of the alleged problem or ((preblens))
disability if financially able to do so. The petition shall also
contain a case history and witten assessnent prepared by an approved
al coholismtreatnent program as designated in chapter 70.96A RCWif the
petition alleges al coholism an approved drug program as designated in
chapter 71.24 RCWif the petition alleges drug addiction, ((er)) by an
approved nental health center, a regional support network, or a
regi onal support network contracted provider if the petition alleges a
mental ((preblen)) disability, or by the departnent of social and
health services division of developnental disabilities if the petition
alleges a developnental disability and the person is eligible to
receive services fromthe division of devel opnental disabilities.

(2) In the case of a petitioner charged with a m sdeneanor or gross
m sdenmeanor under chapter 9A. 42 RCW the petitioner shall allege under
oath in the petition that the petitioner is the natural or adoptive
parent of the alleged victim that the wongful conduct charged is the
result of parenting problens for which the petitioner is in need of
services; that the petitioner is in need of child welfare services
under chapter 74.13 RCWto inprove his or her parenting skills in order
to better provide his or her child or <children wth the basic
necessities of life; that the petitioner wants to correct his or her
conduct to reduce the likelihood of harmto his or her mnor children;
that in the absence of child welfare services the petitioner may be
unabl e to reduce the likelihood of harmto his or her mnor children;
and that the petitioner has cooperated with the departnment of socia
and health services to develop a plan to receive appropriate child
wel fare services; along with a statenent that the person agrees to pay
the cost of the services if he or she is financially able to do so
The petition shall also contain a case history and a witten service
plan fromthe departnent of social and health services.

(3) Before entry of an order deferring prosecution, a petitioner
shall be advised of his or her rights as an accused and execute, as a
condition of receiving treatnent, a statenent that contains: (a) An
acknow edgnent of his or her rights; (b) an acknow edgnent and wai ver
of the right to testify, the right to a speedy trial, the right to cal
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W tnesses to testify, the right to present evidence in his or her
defense, and the right to a jury trial; (c) a stipulation to the
adm ssibility and sufficiency of the facts contained in the witten

police report; and (d) an acknow edgnent that the statenent wll be
entered and used to support a finding of guilty if the court finds
cause to revoke the order granting deferred prosecution. The

petitioner shall also be advised that he or she may, if he or she
proceeds to trial and is found guilty, be allowed to seek suspension of
some or all of the fines and incarceration that nmay be ordered upon the
condition that he or she seek treatnent and, further, that he or she
may seek treatnment from public and private agencies at any tinme w thout
regard to whether or not he or she is found guilty of the offense
char ged. He or she shall also be advised that the court wll not
accept a petition for deferred prosecution froma person who sincerely
believes that he or she is innocent of the charges or sincerely
bel i eves that he or she does not, in fact, suffer from al coholism drug
addi ction, or nental problens, or in the case of a petitioner charged
under chapter 9A. 42 RCW sincerely believes that he or she does not
need child wel fare services.

(4) Before entering an order deferring prosecution, the court shal
make specific findings that: (a) The petitioner has stipulated to the
adm ssibility and sufficiency of the facts as contained in the witten
police report; (b) the petitioner has acknow edged the adm ssibility of
the stipulated facts in any crimnal hearing on the underlying offense
or offenses held subsequent to revocation of the order granting
deferred prosecution; (c) the petitioner has acknow edged and wai ved
the right to testify, the right to a speedy trial, the right to cal
W tnesses to testify, the right to present evidence in his or her
defense, and the right to a jury trial; and (d) the petitioner's
statenents were nmade knowi ngly and voluntarily. Such findings shall be
included in the order granting deferred prosecution.

Sec. 5. RCW10.05.030 and 2002 ¢ 219 s 8 are each anended to read
as foll ows:

The arraigning judge upon consideration of the petition and with
the ~concurrence of the prosecuting attorney may continue the
arraignment and refer such person for a diagnostic investigation and
eval uation to an approved al coholismtreatnent programas designated in
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chapter 70.96A RCW if the petition alleges an alcohol problem an
approved drug treatnent center as designated in chapter 71.24 RCW if

the petition alleges a drug problem to an approved nental health
center, if the petition alleges a nental problem including but not

limted to a nental or developnental disability, or the departnent of

social and health services if the petition is brought under RCW
10. 05. 020( 2) .

Sec. 6. RCW10.05.040 and 2002 ¢ 219 s 9 are each anended to read
as follows:

The ((faetH+y)) programto which such person is referred, or the
departnment of social and health services if the petition is brought
under RCW 10. 05.020(2), shall conduct an investigation and exam nati on
to determ ne:

(1) Whether the person suffers fromthe probl em descri bed,

(2) Whether the problemis such that if not treated, or if no child
wel fare services are provided, there is a probability that simlar
m sconduct wi Il occur in the future;

(3) Wiether extensive and Ilong term treatnment ((+s)) or
habilitation supports and services are required,

(4) Whether effective treatnent or child welfare services for the
person's problem are avail abl e; and

(5) Wiether the person is anenable to treatnent or habilitation
supports and services or wlling to cooperate with child welfare
servi ces.

Sec. 7. RCW10.05.050 and 2002 ¢ 219 s 10 are each anended to read
as follows:

(1) The ((#aet+tHty)) program or the departnent of social and
health services if the petition is brought under RCW 10.05.020(2),
shall make a witten report to the court stating its findings and
recommendations after the exam nation required by RCW 10. 05. 040. | f
its findings and recommendations support treatnent, habilitation
supports and services, or the inplenentation of a child welfare service
plan, it shall also recommend a treatnment or service plan setting out:

(a) The type;

(b) Nat ure;

(c) Length;

p. 5 HB 1691



© 00 N O Ol WDN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24
25
26
27
28
29
30
31
32
33
34
35
36
37

(d) Atreatnent or service tinme schedul e; and

(e) Approximte cost of the treatnent or child welfare services.

(2) I'n the case of a child welfare service plan, the plan shall be
designed in a manner so that a parent who successfully conpletes the
plan will not be likely to withhold the basic necessities of life from
his or her child.

(3) The report with the treatnment or service plan shall be filed
with the court and a copy given to the petitioner and petitioner's
counsel. A copy of the treatnment or service plan shall be given to the
prosecutor by petitioner's counsel at the request of the prosecutor
The evaluation facility, or the departnent of social and health
services if the petition is brought under RCW 10.05.020(2), making the
witten report shall append to the report a conmtnent by the treatnent
((faet+tH+y)) program or the departnent of social and health services
that it wll provide the treatnent or child welfare services in
accordance with this chapter. The facility or the service provider
shall agree to provide the court with a statenent every three nonths
for the first year and every six nonths for the second year regarding
(a) the petitioner's cooperation with the treatnent or child welfare
service plan proposed and (b) the petitioner's progress or failure in
treatnment or child welfare services. These statenents shall be made as
a declaration by the person who is personally responsible for providing
the treatnent or services.

Sec. 8. RCW10.05.060 and 1994 c 275 s 17 are each anmended to read
as foll ows:
If the report recomends treatnent, habilitation supports and

services, or both, the court shall examne the treatnent plan,_
habilitation plan, or both. |If it approves the plan and the petitioner
agrees to conply with its ternms and conditions and agrees to pay the
cost thereof, if able to do so, or arrange for the treatnent,

habilitation services, or both, an entry shall be nade upon the
person's court docket showing that the person has been accepted for
deferred prosecution. A copy of the treatnment plan shall be attached
to the docket, which shall then be renoved from the regular court
dockets and filed in a special court deferred prosecution file. |If the
charge be one that an abstract of the docket show ng the charge, the
date of the violation for which the charge was nade, and the date of
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petitioner's acceptance is required to be sent to the departnent of
i censing, an abstract shall be sent, and the departnent of |icensing
shall make an entry of the charge and of the petitioner's acceptance
for deferred prosecution on the departnent's driving record of the
petitioner. The entry is not a conviction for purposes of Title 46
RCW  Upon recei pt of the abstract of the docket, the departnent shal
issue the petitioner a probationary |icense in accordance with RCW
46. 20. 355, and the petitioner's driver's license shall be on
probationary status for five years fromthe date of the violation that
gave rise to the charge. The departnent shall maintain the record for
ten years from date of entry of the order granting deferred
prosecuti on.

Sec. 9. RCW10.05.070 and 1985 ¢ 352 s 10 are each anended to read
as follows:

When treatnent, habilitation supports and services, or both is
ei ther not recommended or not approved by the judge, or the petitioner
declines to accept the treatnent or habilitation plan, the petitioner
shal | be arraigned on the charge.

Sec. 10. RCW10.05.090 and 1997 ¢ 229 s 1 are each anended to read
as follows:

(1) If a petitioner, who has been accepted for a deferred
prosecution, fails or neglects to carry out and fulfill any term or
condition of the petitioner's treatnent or habilitation plan or any
term or condition inposed in connection with the installation of an
interlock or other device under RCW 46.20.720, the facility, center,
institution, or agency admnistering the treatnent or the entity
admnistering the use of the device, shall imrediately report such
breach to the court, the prosecutor, and the petitioner or petitioner's
attorney of record, together with its recommendati on. The court upon
receiving such a report shall hold a hearing to determ ne whether the
petitioner should be renmoved fromthe deferred prosecution program At
the hearing, evidence shall be taken of the petitioner's alleged
failure to conply with the treatnent or habilitation plan or device
installation and the petitioner shall have the right to present
evidence on his or her own behalf. The court shall either order that
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the petitioner continue on the treatnent or habilitation plan ((er)) .
be renoved from deferred prosecution, or be referred for detention by
a nental health professional pursuant to chapter 71.05 RCW

(2)(a) If the petitioner is civilly commtted under chapter 71.05
RCW the decision of whether to renove the petitioner from deferred
prosecution shall be continued until the petitioner is determ ned no
longer to neet the criteria for civil commtnent under chapter 71.05
RCW_

(b) Once a determ nation has been nade under chapter 71.05 RCW't hat
the petitioner no longer neets the criteria for civil commtnent, a
hearing shall be held to determ ne whether the petitioner should be
renoved from the deferred prosecution program At the hearing,
evidence shall be taken of the petitioner's alleged failure to conply
with the treatnent or habilitation plan or device installation, and the
petitioner shall have the right to present evidence on his or her own
behalf. The court shall either order that:

(i) The petitioner continue on the original or an anended treatnent
or habilitation plan;

(ii) The petitioner be renpved fromdeferred prosecution; or

(iii) The charges pending against the petitioner be dismssed if
the period during which the petitioner was civilly commtted under
chapter 71.05 RCWexceeds the Iength of the treatnent or habilitation
program

(3) If renoved from deferred prosecution, the court shall enter
j udgnent pursuant to RCW 10.05.020 and, if the charge for which the
deferred prosecution was granted was a m sdeneanor or ¢gross n sdeneanor
under Title 46 RCW shall notify the departnment of |icensing of the
removal and entry of judgnent.

Sec. 11. RCW10.05.100 and 1998 ¢ 208 s 2 are each anended to read
as follows:

(1) Except as provided in subsection (2) of this section, if a
petitioner is subsequently convicted of a simlar offense that was
commtted while the petitioner was in a deferred prosecution program
upon notice the court shall renove the petitioner's docket from the
deferred prosecution file and the court shall enter judgnent pursuant
to RCW 10. 05. 020.
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(2) If the basis of the deferred prosecution is a nental or
devel opnental disability and the petitioner is subsequently convicted
of a simlar offense that was conmtted while the petitioner was in a
deferred prosecution program upon notice the court shall:

(a) Renpbve the petitioner's docket from the deferred prosecution
file and enter judgnent pursuant to RCW 10.05.020; or

(b) Order a hearing to be held to determ ne whether the petitioner
should be renoved fromthe deferred prosecution programor have his or
her treatnent or habilitation plan anended. At the hearing, the
petitioner shall have the right to present evidence on his or her own
behal f.

Sec. 12. RCW10.05.120 and 2003 ¢ 220 s 1 are each anended to read
as follows:

(1) Except as provided in RCW 10.05.090, three years after
receiving proof of successful conpletion of the two-year treatnent
program and followng proof to the court that the petitioner has
conplied with the conditions inposed by the court follow ng successf ul
conpl etion of the two-year treatnent program but not before five years
followng entry of the order of deferred prosecution pursuant to a
petition brought under RCW 10.05.020(1), the court shall dismss the
charges pendi ng agai nst the petitioner.

(2) When a deferred prosecution is ordered pursuant to a petition
br ought under RCW 10.05.020(2) and the court has received proof that
the petitioner has successfully conpleted the child welfare service
pl an, or the plan has been term nated because the alleged victim has
reached his or her majority and there are no other mnor children in
the hone, the court shall dismss the charges pending against the
petitioner: PROVIDED, That in any case where the petitioner's parenta
rights have been termnated with regard to the alleged victim due to
abuse or neglect that occurred during the pendency of the deferred
prosecution, the termnation shall be per se evidence that the
petitioner did not successfully conplete the child welfare service
pl an.

Sec. 13. RCW 10.05.160 and 1999 c 143 s 44 are each anended to
read as foll ows:
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The prosecutor nmay appeal an order granting deferred prosecution on
any or all of the follow ng grounds:

(1) Prior deferred prosecution has been granted to the defendant
unless a nental or developnental disability is the basis for the
subsequent deferred prosecution;

(2) Failure of the court to obtain proof of insurance or a
treatnment plan conformng to the requirenents of this chapter

(3) Failure of the court to conmply with the requirenents of RCW
10. 05. 100;

(4) Failure of the evaluation facility to provide the information
required in RCW 10.05.040 and 10.05.050, if the defendant has been
referred to the facility for treatnent. |f an appeal on such basis is
successful, the trial court nmay consider the use of another treatnent
program

~-- END ---
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